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We cannot concur in this view. The public use of the highway 
is the right which has been before defined, viz. : the right of any 
and all persons to use the highway, to pass and repass at their plea- 
sure, on any part. It is not confined to that portion which the 
town is, by law, compelled to make and keep in repair. 

It is very clear that this company could not legally erect posts a 
foot only in height, and extend the wires at that distance from the 
ground, on the exterior limits, and outside of the travelled path, if, 
by so doing, the use of any part of the highway was obstructed or 
rendered inconvenient and dangerous, or the traveller incommoded. 
If any injury should arise to any such legal traveller by such erec- 
tions, the company would be liable to him. The same rule would 
apply when, after erections properly made, they suffer the same to 
fall down, or to be out of repair, and to remain so after reasonable 
notice, so as to obstruct the traveller and endanger his safety. 

The instructions on this point were clear and distinct, and in our 
view correct. Exceptions overruled. 



In the Supreme Judicial Court of Massachusetts — Suffolk County, 
Law Term — January Term, 1860. 

SAMUEL H. GOOKIN VS. NEW ENGLAND MUTUAL MARINE INSURANCE 

COMPANY. 

1. In an action upon a policy of insurance on a vessel for one year, commencing 
the risk on the 27th May, 1854; and "if at sea on the expiration of the year, 
the risk to continue at a pro rata premium until her arrival at port of destination," 
it was held, that the proper construction of such policy was that, if the vessel 
was, at the expiration of the year, in any port, or if then at sea upon her return 
to a port, although it was an intermediate port to which she had resorted for the 
purpose of the voyage, and not her home port or port of final destination, the 
policy ceased to be eifectual, and would not cover a loss subsequently occurring. 

2. The vessel thus insured having gone to San Bias, and there obtained a license to 
take in a cargo of Brazil wood at Ypala, where she arrived eight days before the 
expiration of the year, and there remained actually engaged in taking in her 
cargo for nine days, and while thus remaining there, after the expiration of the 
year, was lost. It was held, that such vessel was not at sea at the expiration of 
the year, and the insurers not liable for the loss. 
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The facts of the case will sufficiently appear in the opinion of the 
court, which was delivered by 

Dewey J. — This is an action brought on a policy of insurance, 
by which the defendants insured the plaintiff $8,750, on the ship 
Water- Witch, for one year, " commencing the risk on the 27th day 
of May, 1854, at noon ; if at sea on the expiration of the year, 
risk to continue at pro rata premium until her arrival at port of 
destination." 

The ship being at San Francisco, in California, was chartered by 
the captain from thence to the port of San Bias, in Mexico, and 
there " getting a license to load Brazil wood at Ypala, to proceed 
to the latter port or place, there to take a full cargo of Brazil wood, 
and proceed direct to New York or Boston." 

The vessel under this charter went to San Bias, got there the 
license to take in the cargo of Brazil wood at Ypala, sailed from 
thence for Ypala, where she arrived May 19, 1855, commenced 
taking in her cargo there on the 21st, proceeded in loading till 
about the 30th, and was totally lost, by being driven on the rocks 
at Ypala, on the first of June, the year for which she was. insured 
having expired on the 27th of May. 

By the charter-party, New York or Boston was the ultimate port, 
and San Bias and Ypala intermediate ports of destination. 

The question is, whether this policy was in force on the first day 
of June, 1855. It is contended, on the part of the plaintiff, that 
the conditional extension of time covers the vessel during the entire 
round voyage, to her return to Boston, and that she would be " at 
sea " until her arrival at such final port, no matter how many inter- 
mediate voyages from port to port she might have made after the 
expiration of the year. On the other hand, on the part of the de- 
fendants, it is insisted that if the vessel was, at the expiration of 
the year, in any port, or if then at sea, whenever she should return 
into port, although it was an intermediate port to which she had 
resorted for any purposes of the voyage, the conditional extension 
of the time beyond one year was of no further effect. The general 
character of this policy would seem to be that of a time policy. A3 
such it has the privilege of greater latitude in the voyage, and free- 



364 GOOKIN vs. INSURANCE COMPANY. 

dom of risk from loss of insurance by deviation or change of pur- 
pose as to the particular ports to be visited. But with these bene- 
fits there comes also, the inconvenience of the limitation of time 
stated in the policy, which may expire before the contemplated 
round voyage has been fully accomplished. The distinction be- 
tween the two classes of policies, those on time, and those for a 
round voyage, are well recognized, and may, perhaps throw some 
light upon the inquiry, whether this policy was to continue until 
the whole voyage was completed, and the vessel moored in safety 
on her final return to her home port in the United States. As an 
original question, the proper view to be taken of this policy, as it 
seems to us, would be to consider it as a time policy, intended, by 
the parties, to continue one year, and then to expire wherever the 
vessel might be at the expiration of that time, if then in port any- 
where, and that the stipulation to continue longer than a year, if 
then at sea, must naturally be taken to be a provision of a limited 
and temporary character, defeasible on her return to a port, and 
not one that would give the policy the indefinite duration attaching 
to a policy for a round voyage. 

The plaintiff relies upon the case of Wood vs. Neio England 
Marine Insurance Company, 14 Mass. 31, as decisive of the pre- 
sent case. The broad doctrine is there found stated in the opinion 
of the court delivered in that case, " that a vessel is ' at sea ' with- 
in the meaning of that clause in the policy, while on her voyage, 
and pursuing the business of it, although, during a part of the 
time she is necessarily within some port in the prosecution of her 
voyage." 

To this case as an authority, it is objected, however, that the 
facts thereof well authorized the plaintiff to maintain his action in- 
dependent of any such doctrine as was stated in the opinion of the 
court, and now relied on as an authoritative adjudication of the 
present question. Its value as an authority for the present case, 
must depend very much upon the precise question there presented, 
and necessarily arising upon the facts. 

The policy in that case was for twelve calendar months, from 24th 
December, 1806, with a memorandum at the foot of the same, 
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" should the vessel be at sea at the expiration of the above period, 
the risk is to continue until her arrival at a port of discharge." 
The question which seemed to have received the more full considera- 
tion of the court, was that as to the liability of underwriters for a 
loss arising from an alleged violation of the Milan decree. It ap- 
peared that the vessel was in the port of Bristol from 25th Decem- 
ber, 1807 to the 20th January, 1808, having been captured by a 
British private armed ship, and carried there by her captors, under 
pretence that she was bound to an enemy's port. The vessel pro- 
ceeded to sea, from Bristol, 20th January, 1808, and was subse- 
quently captured by a French privateer. The court held, that the 
clause of the policy " should the vessel be at sea at the expiration 
of the year, the risk is to be continued until her arrival at a port 
of discharge," continued the policy, though the vessel was, at the 
expiration of the year, in the port of Bristol, being brought there 
by a private armed ship against the will of the master, so that 
a loss having occurred on her voyage from Bristol to Amsterdam, 
her original point of destination and discharge, the insurers were 
liable. The case presented this peculiar feature that does not 
exist in the present case, that the vessel was by an armed force 
carried into port, against the will of the master. The only port 
to which she had arrived, and which could be said to have taken 
her case out of the condition of a "vessel at sea," was this port 
of Bristol, to which she was wrongfully carried by superior force. 
But the extension in case she was at sea, was to continue " until 
her arrival at a port of discharge," and Bristol was not her port 
of discharge. It was Amsterdam, and she was lost by one of the 
perils insured against, before reaching Amsterdam. The case was, 
therefore, one directly falling within the condition of being "at 
sea," on her direct voyage from Beverly, her place of departure, 
and if her putting in and stay at Bristol, was by reason of its 
being by an armed force, and against her will to be considered as 
the termination of the voyage, or arrival at a port of discharge, 
the plaintiff might well be entitled to recover on his policy. No 
such question arose, as whether, under that policy, the underwri- 
ters would have been liable for a loss occurring on a return voy- 
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age from Amsterdam, commenced after the expiration of the year. 
The vessel never reached Amsterdam, her first and intermediate 
port of destination. The only point, therefore, required to be 
decided in that case, was whether the vessel not having reached 
Amsterdam within the year, and having been in a port only as car- 
ried there by force by a British private armed vessel, was within 
the meaning of the policy, " at sea " at the expiration of the year — 
assuming the putting in and stay at Bristol to be an act for which 
the assured was not responsible, and one not affecting the policy, 
the case was clearly for the plaintiff as to the duration of the 
risk, and this without deciding the further question now raised. 

Upon the more general question the subject of the present in 
quiry, no authorities were cited. Indeed, the ground taken by the 
plaintiff 's counsel would seem to have been merely that while under 
this illegal seizure and detention, and the consummation of her 
voyage to Amsterdam having been thereby prevented, such deten- 
tion and carrying into a port would not be an arrival at a port of 
discharge within the contemplation of the parties to the policy. The 
cases cited by the counsel on that hearing, of Scott v. Thompson, 
4 B. & P., and Robinson vs. Marine Insurance Co., 2 Johns, 89, 
were only to that point. No authority, it is believed, could then or 
can now be found to support the broad proposition now contended 
for by the plaintiff, unless it be the case of Wood vs. New England 
Marine Insurance Co., 14 Mass. 31. We look in vain for any 
English cases bearing upon the subject. Our own case of Bowen vs. 
Hope Insurance Co., 20 Pick. 275, furnishes no authority for this 
doctrine. The case of Wood vs. New England Marine Insurance 
Co., was referred to in the opinion pronounced in that case, but 
merely as a case where it had been decided that a vessel might be 
deemed " at sea " while on a foreign voyage, though the vessel 
had been captured and detained in a foreign port, and it was so 
detained until after the expiration of the year, and her voyage to 
her port of destination and discharge delayed thereby, and upon 
resuming her voyage after the year, she might be considered as en- 
titled to all the privileges of " being at sea " during her illegal 
detention. The case of Bowen vs. Hope Insurance Co., was this ; 



GOOKIN vs. INSURANCE COMPANY. 367 

an insurance was effected to the amount of $5,000 on the brig " at 
and from Boston, to and at all ports and places to which she might 
proceed for one year, from 6th October 1834, and if the vessel 
should be at sea when the year expired, then the risk was to con- 
tinue until her arrival at her port, of destination and discharge." 
The vessel, on the 22d day of June, 1835, sailed for Rotterdam, 
from which place she was to proceed to Bangor in Wales, for a 
cargo of slates, and thence to Boston, and on her return passage 
from Bangor to Boston she sustained damage by perils of the seas, 
for which the action was brought. The defence was, that the vessel 
was at Bangor at the expiration of the year. It was conceded that 
she was there and in prosecution of her voyage, and with the inten- 
tion of proceeding on the same. On 25th September, 1835, she 
had dropped down several miles below Bangor, but was detained by 
head-winds and came to anchor, and did not actually get to sea 
until the 8th October, two days after the year expired. The ques- 
tion argued and decided was, whether the vessel had sailed or com- 
menced her voyage from Bangor previous to 8th October, and the court 
held, enough was done to put the vessel " at sea " within the terms 
of the policy before the expiration of the year. This question was 
directly considered by the Supreme Court of New York, and subse- 
quently by the Court of Errors, in the case of Sutton vs. American 
Insurance Co., reported in 24 Wendell, 330, and 7 Hill, 321. It 
was a suit upon a time policy on the Brig Champion, for twelve 
calendar months, commencing 21st January, 1835, and " if at sea 
at the expiration of the term, the risk to continue at the same rate 
of premium until her arrival at the port of destination." She sailed 
from New York, intending to proceed to St. Barts and Curacoa, 
and then return to the United States. After landing at those 
places she went to St. Thomas for the purpose of taking in her cargo, 
where she arrived 6th January, 1836, and remained there until 22d 
January, being necessarily detained during that time for repairs. 
She then commenced taking in a cargo, and sailed from thence for 
New York on 30th January, but was stranded and left on the voy- 
age. It was held by the Supreme Court of Errors, that she was 
not " at sea " when the time specified in the policy expired, but in 
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a port of destination, and that the underwriters were therefore 
discharged. It was there contended on the part of the plaintiff, 
that the parties must have contemplated the home-port as the port 
of destination, and that the provision " if at sea " at the end of the 
year, then to continue until her arrival at the port of destination, 
was intended to afford protection to the vessel until her arrival at 
her home-port in New York, and that during the whole period of 
her absence in the prosecution of her trading voyage, the vessel was 
at sea within the true meaning of the policy, including as well the 
time of her detention in port, as the time of her sailing on the 
high seas. 

It appeared in that case, the vessel had made her arrangements 
for returning to New York, and was contracting for freight before 
the year expired. In that case it was held by both these tribunals, 
that such policy would expire by its limitation whenever the vessel 
was at an intermediate port after the expiration of the year, and 
the term "if at sea " did not extend the policy to her arrival at 
her home port of destination. Chancellor Walworth, in giving his 
opinion, says, " the term sea is necessarily put in contrast with a 
port of destination." " Her last port of destination when at sea, 
was St. Thomas, for she intended to go there for the cargo of coffee. 
Upon the construction contended for by the plaintiff, if the vessel 
had been at Baltimore on 21st January, 1836, she might have taken, 
in a cargo upon the usual trading voyage by way of Cape Horn and 
the Pacific to the East Indies or China, and back by England to 
New Yx>rk. In fact, there would be no termination of the risk 
until the vessel was actually lost, so long as she continued to carry 
freight from port to port without returning to New York, where it 
is said the plaintiff resides." 

The answer to the case of Wood vs. Nexv England Marine Insu- 
rance Co., which was cited to that court as a decision upon that 
question, the Chancellor says, " the actual decision in the Massachu- 
setts case cannot well be questioned, although the language of the 
judge who delivered the opinion of the court went much farther than 
was called for by the facts in the case on the terms of the policy. 
The loss occurred there before she reached her port of discharge. 
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But if Amsterdam was intended to be a port of discharge of that 
vessel, and the twelve months after she had arrived in safety at 
that port, I cannot concur in the opinion of the learned chief jus- 
tice that the terms of the policy would have continued the risk until 
the return of the vessel to the port from which she sailed from the 
United States." In the same case in the Supreme Court of New 
York, it was held that " at sea " was used in opposition to being in 
port ; and arriving at the " port of destination," means any port of 
destination whether at home or abroad for lading or discharge, or 
any other object, of business voluntarily pursued. In Uyreva. The 
Marine Insurance Co., 6 Wharton, 247, the Supreme Court of 
Pennsylvania, in a case where the vessel was insured "for and 
during the term of twelve calendar months, ending on the 10th 
November, 1828, with liberty of the globe, and if at sea the risk to 
continue at the same rate of premium until her arrival at the port of 
destination in the United States," held that upon a proper construction 
of the terms of the contract, the underwriters were not liable after 
the expiration of the year, unless the vessel was in fact on her 
voyage to her port of destination in the United States ; that it was 
a contract for a limited period, and extended beyond the year only 
in the case the vessel was at sea on her voyage to a port in the 
United States. 

The vessel had sailed on a voyage from Rio Janeiro in South 
America to the Island of Jersey in the British Channel, leaving on 
the 10th November, 1838, and had while at sea on this voyage 
suffered the damage for which the action was brought. The court 
says, that the plaintiff's construction strikes time out of the agree- 
ment, and if the intention of the parties had been as alleged by the 
plaintiff, no period of time should have been introduced, as it has no 
effect. This case differs from those we have been considering, and 
limits more strictly the privilege of the ship if " at sea," as she 
was in fact " at sea," on the day the policy expired, but as the 
court held, on a voyage without the terms of the contract. This 
case subsequently, was again before the court, 5 Watts & Serg. 116, 
upon the question of the competency of evidence of usage among 
merchants and insurers, that a voyage described as this was in the 
24 
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policy, was understood to be an insurance that would cover a voyage 
from a foreign port to another foreign port, which had been com- 
menced within the year, and the ship was lost on such voyage, 
and it was held that such evidence of usage was competent. The 
usage here offered to be shown does not, however, reach the present 
case. It was only to show that a vessel might be " at sea " at the 
expiration of the policy, if then sailing to a foreign port. This the 
defendants do not deny, but say, that after reaching that foreign 
port in safety after the year, or when she is actually in such foreign 
port at the expiration of the year, the limitation takes effect. That 
the term port of destination is applicable to any foreign port 
at which a vessel may have arrived in the course of her 
voyage is clearly recognized in various cases where the subject 
of seamen's wages has arisen. 2 Dane's Abridg, 461 ; Thompson 
vs. Faucet, 1 Pet. C. C. 182 ; Giles vs. Brig Cynthia, 1 Pet. Ad. 
203 ; Blanchard vs. Bueherman, 3 Greenlf. 1. 

The Supreme Court of New York, in Union Insurance Com- 
pany vs. Tyson, 3 Hill, 118, in a case where there was a provision 
extending the policy, " if at sea, until the arrival of the vessel at 
her port of destination in the United States," had held that the 
language fixed the port of destination to be the home port in 
the United States. The case of Sutton vs. American Insurance 
Company, 7 Hill, supra, did not, so far as I learn, question the 
character of such a policy, while it gave an entirely opposite con- 
struction to a policy like that in the present case. We have no 
doubt the policy might have been so drawn as to cover the risk 
incurred during the whole voyage and return to the home port, 
notwithstanding the vessel might have been at an intermediate port 
at or after the expiration of the year. But, in such case, it would 
much more resemble a voyage policy than a time policy, and time 
might as well be stricken out of the policy. But here the policy 
was one with the time of its duration limited to the period of a 
year. It is true that there was a condition, but this should be read 
as a condition adapted to a time policy. There is really no limita- 
tion if it be not the first arrival of a vessel from sea in any port, 
after the expiration of the year. Giving it this construction, you 
leave it to time policy with the reasonable condition, and one suit- 
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able and proper, to give opportunity for learning as to tbe state of 
the ship, and procuring new insurance, or if lost on a voyage not 
completed by her return to a port, of charging the loss upon the 
insurers, without any embarrassment in fixing the precise day of 
the loss, and showing that it was previous to the expiration of the 
year. 

As it seems to us the proper construction of the policy in the 
present case is, that if the vessel was, at the expiration of the year 
in any port, or if then at sea, whenever she should return into port, 
although it was an intermediate port to which she had resorted for 
the purposes of the voyage, the conditional extension of the time 
beyond one year ceased to have any further effect, and that such 
policy could not cover losses occurring at any period subsequent, or 
the vessel be considered at sea at all times until her return to her 
home port. The further inquiry is, was the Water- Witch at an 
intermediate port of destination on 27th May, 1855, when the year 
expired. She arrived at Ypala on 19th May, commenced taking in 
her cargo on 21st May, and proceeded in the business of loading 
till the 30th May. She went then voluntarily, and under the char- 
ter party by which she was to go to Ypala, and there take a full 
cargo of Brazil wood. This was the situation of the vessel when, 
the year named in the policy expired. But, it is said on the part 
of the plaintiff that Ypala is not a port of entry, nor a port in any 
legal sense— not a haven — not a port, as described by Lord Hale. 
It is conceded that it is not a port of entry and clearance, and has 
no custom house, that there is no haven or harbor there, and that 
part of the coast where Ypala is situated, lies open to the sea. In 
the charter party it was described thus, "getting a license to load 
Brazil wood at Ypala; to proceed to the latter port, or place, and 
there to take a full cargo of Brazil wood." It is a place of trade for 
Brazil wood, and vessels proceed and stop there for this purpose. 
The evidence tends to show that Ypala is often called a port. It 
was so called in the protest in the present case, certified by the 
local judge. The question recurs, whether Ypala was, within the 
meaning of the policy, a port of destination ? Was the Water- 
Witch " at sea " during the eleven days she was lying at Ypala 
taking in her loading ? To some purposes certainly, a usual place 
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of stopping for loading or obtaining a cargo, is a port of destina- 
tion. To some purposes the term port has in policies of insurance 
been held broad enough to embrace the case of vessels loading and 
unloading in an open roadstead, as in Cockey vs. Atkinson, 2 Barn. 
& Aid. 460. In the case, De Longuemerer v. New York Fire and 
Marine Insuranee Company, 10 John., 120, the court held that the 
term port might be properly applied to places resorted to and used 
for the purposes of loading and unloading cargoes, although they 
were mere open roads, having no harbors. 

In the present case, the Water-Witch had certainly reached her 
port of destination. She had previously obtained a license to pro- 
ceed to Ypala, and had accomplished that purpose. She was making 
no voyage, but was at rest at the place sought, and accomplishing 
the purpose of her voyage to Ypala, taking in cargo of Brazil wood 
at her leisure. She had been so situated for eleven days, the last 
four of which were after the expiration of the year. It is said, how- 
ever, that she merely stopped on her way to Ypala, in the prosecu- 
tion of a voyage to New York. This might be equally true if 
Ypala had been to all intents and purposes a legal port, and an 
unquestionable intermediate port of destination. It would have 
been equally true if the vessel had been lost at San Bias, which is 
conceded to be a port. 

This policy, it is to be remembered, was a time policy, expiring 
by its own limitation in one year, to be extended further only " if 
at sea on the expiration of the year." If she would not have been 
at sea, within the meaning of the policy, had she been at the port 
of San Bias at the expiration of the year, was she any more so when 
lying at her place of destination for taking in her cargo, at which 
place she had arrived eight days before the expiration of the year, 
and had continued there several days subsequent to that period. 

Upon the facts as stated by the case presented by the parties, 
the court are of opinion that the defendants are not liable for a loss 
occurring to the vessel on the 1st June, 1855 ; that the condition 
upon which the extension of the policy was to take effect is not 
shown to have existed, the vessel not being at sea at the expiration, 
of the year. Judgment for the defendants. 



